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Shram Shakti Bhawan, Rafi Marg
New Delhi. Dated March 2O14

OFFICE MEMORANDUM

subject Use of Arbitration crause in the commerciar contracts forresolving commercial disputes- regarding.

ljT^!iT*d,:" I9*..! herewith a copy of ffice Memorandum number

il1l1_rjti;.r:S3:.lld".t.1i1-1.20rcrec;i;Ai;';;J,#;#tffi lll.:::
Il:y,,^"j^::TTi:g & rndustry on tn.-rG..t r;;ffi#';;;.*;ll'ffi"j
information and compliance .

_ (Arun Kumar)
Under Secretary to the Govt. of India

Tet. No.23716894

Heads of All organizations under MOWR.
All Wing Heads/ All Division Heads in the Ministry.
Guard file.

No. 10/2/2012-coord (vot. u)
Govt. of India

Ministrv of Water Resources
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Most Urgent

"- G4.-

N0.37l1i2004-TPD(\zol II)
Government of India

lvlinistry of Commerce & Industry
Department of Commerce

(Trade Policy Division)
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Udyog Bhawan. New Delhi
Dated 24 February 20i4

OFFICE MEMORANDUM

subject: use of Arbitration clause in the commercial contracts for resolving commercial
disputes - regarding.

. with the expansion of world trade and with more Indian and Foreign corporations
entering into trade agreements, the potential for international business disputes Las risen
significantly. lncreasingly, companies are using intemational commerciai arbitration to
resolve any coutractual disputes, as arbitration offers *any advantages to the resolution of
international business disputes. It offers the freedom to choose arbitiators with expertise in
the subject-matter of the disputg identifi the place of arbitration, and provide a platform for
expeditious resolution of disputes, flexibility of procedure and confidentiility in the
proceedings, which are often more conducive to settlement and less adversarial tiran court
litigation.

2. lt is noticed that many Indian parties while making business transactions do not have
agreements in writing with the foreign parties. In cases where the agreement is in writing, the
arbitration clause is not included in the contract. In case the arbitration clause has been-used,
no reference is made to institutional arbitration, which essentially leaves parties with the
option to resort to adhoc arbitration for resolving the dispute. Adhoc arbitraiion proceedings
often suffer lrom innumerable legal and practical problerns rvhich cause inordinali delays aud
costs in actual practice. This is because adhoc arbitrations do not have the advantage of any
institutional machinery set up under the comprehensive rules of procedures ol an arbitrat
institution.

3. In this regard, attention is invited to the Department of Con.,nerce,s Office
Memorandum No.37(1)/98-TPD dated I June, 1999 [copy enclosedl. The basic purpose of
the said offrce Memorandum, recommending all Government Departments to faciliiate use of
A-rbitration clauses in commercial contracts. was to pronrote the cause of fubitration in t5e
comnrercial contracts as an altemative and faster resolution mechanism ol such disputes. In
the said comnrutrication, while referring to the Arbitration institution, reference was urade for
ouly one such Institution narnely rhe Indian council of Arbitration (ICA) as at rhat point of
time, ICA was the only institution, in operation in India. since then, a ferv other arbitration
institutions haye started operating and providing a sound and effective nrechanism for disputeresolution. ^ ,il\/,1/ t_.,t,,.' 
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4. lt may therefore consider recommending to the concerned department in the
organization to opt for use of arbitration conducted by institutions such as the Intemational
Centre for Altemative Dispute Resolution, Indian Council for Arbitration or arbitration
centres founded by the High Courts in India etc. The relevant clause on arbitration that could
be built into business contracts entered into with any party in India or abroad could provide
for arbitration by any such institutions, and enforcement in accordance with the Arbitration
and Conciliation Act, 1996. A sample clause is provided below for reference:

"In the event of any dispute arising between the Parties in relation to or under this
Agreement, the same shall be settled by arbitration conducted in accordance rvith the
Rules of Arbitration of the (name of the insfirution). The decision of the arbitration
tribunal shall be final and binding. The venue for the arbitration shall be (inserl
place) The arbitral award shall be enforced in accordance with the provisions ofthe
Arbitration and Conciliation Act, 1996."

5. The above arbitration clause could be used in all commercial contracts concluded by
all departments under the organization so that the arbitral institutions in India may be able to
assist through arbitratior/mediation for economical and expeditious settlement of any
disputes that may arise under the contracts in future.

6. This may kindly be brought to the notice of all concerned for promotion ofthe cause

of arbitration in the commercial contracts.
Iw

(Tapan Mazumder)
Director to the Govt. of India

Roorn No.279C
Teleiax.No. 0 1 1 -230625 62

E-mail : dltpd-doc@nic.in

A.ll Ministries/Departments of Government of India.
All Public Sector Undertakings/EPCs/Commodity Boards under Ministry of
Commerce.

3. Conrmodity and Territorial Divisions in the Ministry of Commerce

Coov for information to :

1. . Joint Secretary & LA (Shri Suresh Chandra), Department of Legal AJl'airs, Shastri

Bhavan, New Delhi.
2. The Additional Director. lndian Council of Arbitration, Federation House, Tansen

It{arg, Nerv Delhi.
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l. N0.37(l/9s-I-pD
Guyrrnrnent ol lndia

illinistry of Commcrce
( I'rad c Fuiicy L)jvisiun)

lilTcn'D.tt,l, the 1sr trvx,

! lhe e;paiuion cf word trarle and witlr more lndiar. and foreign corporations

: ii:;.ffi :ir'::;i:'^.fl '::i"1. ::l i'';;'-i", d ;;L',"loo u,., tus risenr ;, Increasi r : gr\', cr_,mpaniis ur. *i,.,g i-.,i.*'u'rioni, ffi;:rHi"r:?ffi #:
,il-:ff##1, 

.Li::::, n::ITl 
+:bt f ri;",tn;* n.r# il,ant ges to th"6 r, in tem a ri onal business aisn.r-ris., lt ;H;; ;;r:,' #;Lll',Tff ': jr:r*:

,1he slnct application of nationat Doccdrrrel trnr r;--,r^_ . ,::'' ""':' 4vpxL'ruon or nauonal pocedural law; Iieedom to choose one,s'ptace oi arbitradon and Jtuh.
io*d Drocerirr': nit,^ -,*^ .:-tl 

q"t'"t the arbitrstion proceedirrgs and aprocedurc, oitt:n m.re ,:on,ioci. r,, ..ro._""i *i'dffi*lilriT.:
1: 

j::,::1,::X1".f,"-*,T,impri,;-*d,,ffi llilrc"me,tof
ilyr.".irarniawardsvirruaty.a,or..i;1*;;;I;',d;ilrrr-#trili
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"Any d:spute or differenr:c whatsoevff arising bcrwccn the oarrronolusio& mcarring *i ur"ro-u.r, .r effe.r ^r r1,,,, ..^-. ' - tiel out of or relating
I jii:T,i,::?ffi ,x.r*:.:*.xT+;t!";I.]in:,x1ilH:trfill;ffi
shall be settierl uy arutau'on i, 

v' !us{;r ur uus contract or tire breach theretri
Uounci! ,Jf fubitmlion .r,f 11.," ilil;;Counci! ,.:f fubitration uod flr"'r.-ffi,E'aJffi:*

( K.M.Chandrasck}ar)
Joint Srcrclary t0 the Gort Of Ind;;

T'e above arbitration crause cor.ild. be use<i in an oomrnercial coatra.ts concruded by a1l
dc])artnronk; urujer your organisalion ,, il; i rfid;,fr*, be able to assisr tluousharurrraironhediarion lbr economical an,i expeditio;ffi iilarise un<ier tlr. .ontr..t, in fut*". ncnt of ariy disputcs thar rniy

1es,/Deptts. of Got.emment of India
Sector LtaderFkiags4EpCs/Cto1p61s.111r, 

Ltoards under lVlinisb_r of:.-
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