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RTI: Bihar worst atfected by floods

ABHIJEET ANAND

anarda bl feet @bhe state smar e
1

Mew Delhi, 10 November

While elections in Bihar
may throw up a fascinating
verdict, one thing will not
change in the state ~ the
damage caused by floods. It
is among the worst affected
stateswhenit comestofloods,
an RTI reply has revealed.

The RiverManagerment Wing
of the Central Water Com-
missioninitsreply to an RTI
query said on an average
1.28 million hectares got
affected in the state between
1953 and 2012 which is the
highest after Uttar Pradesh.
But the average number of
people affected by the foods
isthehighest in Bihar at 6.46
million every yvear. Accord-
ing to official figures, inWest

http://epaper .thestatesman.com/c/7206529?show=print

Bengal, more than 3 lakh
houses get damaged due to
floods every year which is the
highest among all states.
Data revealed in the
response to the RT1 filed by
Gopal Prasad,aDelhi-based
activist, showed that floods
in Sone, Punpun, Bagmati,
Kamla Balan, Kosi and
Mahanandarivers have been
affecting Bihar vear after
vear. Floods in the Ganga

affect both UP amd Bihar
When the Ghagra and Gan-
dak rivers are in spate, Bihar
gets affected. The Kosiwhich
flows through Nepalas well
as Bihar is alsoknown as “Sor-
rowof Bihar'since theriver
getsflooded every yvear. North
Bihar is particularly troubled
by floods as tributaries of
Ganga including Ghagra,
Gandak, Mahananda and
Kosiarelocatedinthispart.

Among the other states that
get affected badly by floods
are Assam, Odisha and West
Bengal

Bihar as a state rece ived
the largest share of funds
meant for the flood man-
agement programme dur-
ing eleventh and twelfth
financial plan. Altogether
Rs 891 crore was disbursed
to Bihar under flood man-
agement programime.
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SNOWFALL
DENTS HIMACHAL
MERCURY

Shimla, 11 November: Tem-
peraturesacross Himachal
Pradesh on Wednesday
plummeted as high-alti-
tude areas received mild
spells of snow while other
parts experienced rains.
“High hills in Kullu,
Kinnaur, Lahaul and Spiti
and Chamba districts expe-
rienced light snowfall," a
weather department official
said. Shimla and its near-
by areas like Kufri and
MNarkandaexperienced mild
rain. So did the picturesgue
tourist resort of Manali,
which saw the termpera-
ture sliding to a low of 0.2
degrees Celsius. The min-
imum
temperature incapital state
of Shimlawas7.4degrees
Celsius. | S
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discussed at G-2

INDD-ASIAN NEWS SERVICE
MNew Delhi, 10 November

Indiawilltake up theissues
of climate change and ter-
rorism amongothersin the
G-20 summit to be held in
Antalya in Turkey on
November 15-16, Prime Min-
ister NarendraModisaid on
Tuesday.

In a series of Facebook
posts, Modi, who will leave
for Turke yon 14 November
after the completion of his
bilateral visit to Britain,
wrote that the summ it was
being held “"at a critical
Juneture, just after the adop-
tion of Sustainable Devel-
opment Goals agendaat the
United Nations, and just
befiore discussions on climate
change™ at Conference of
Parties (COP)-21 climate
summit inParis on Novern-
ber 30-December 1.

“During the Summ it, we
willreview the progress on
decisions takenat the (2014)
Brisbane Summit and take
upissuesof dimate change,
terrorism, refugees, weak

, :DigitalEdition

Climate change, terrorism to be

growth in global economy,
strategies for growth and
employment, investment
strategies, trade, energy
and financial sector
resilience,"Modi said.

Asgin 2014, India would
forus onmitigating the men-
aceof black money, tax ero-
gsion and bringing greater
transparency, he said.

“There will be several
bilateralmeetings too with
worldleaders on thesidelines
of the Summit, which will
help deepen our hilateral
ties,” the prime minister
said.

Addressing the media
hereon Friday, Arvind Pana-
gariya, vice chairman of

http://epaper .thestatesman.com/c/7206561?show=print

(_) summit; PM

the NITI Aayog and India's
sherpa at the G-20 summit,
said that Turkey afer assum-
ing the G-20 presidency from
Australiain Decermber 2014,
had taken growth as amain
theme during its tenure.

He said that the G-20
countries had agreed at the
very beginning of theTurk-
ish presidency had agreed
that the leaders’ commu-
nigue to besubmitted after
the Antalya summ it would
be "short and focused”.

During Turkey's presi-
dency, meetings of the ener-
gvandagriculture ministers
of the G-20 countries.

"The energy and agri-
culture ministers have never
met before. This was thefirst
time," Panagariva said.

Another commendable
initiat iveunder the Turkish
presidency was the addi-
tionof the Wornen-200W-20),
he said.

"There has been the B-20
{Business-200, C-20 (Civil
Society-200, L-20 (Labour-
20, T-20(Thinktanks-20)," he
said.
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INCESSANT RAIN, FLOOD
KILLS27INTAMILNADU

4L AKHHANDED OVERTO FAMILIES OF DECEASED, KARUNA FLAYS GOVT

INDO-ASIAN MEWS SERVICE

Chennal, 11 Movember

Twenty-seven people have
lost their lives in Tamil
Nadu's Cuddalore district in
the last two days due to
floods following incessant
rain, chief minister.J. Jay-
alalithaa said on Wednesday
Jayalalithaa also added that
relief efforts wereonin full
swing,

A solatium of Rs.4 lakh
to the family members of
each of the deceased was
handed out com Wednesday the
statement said.

However, there was no
official fignre as tothe total
number of people who lost
their lives duetorains in the
state in the last two days.
Unofficialestimates put the
number around 40,

According to Jayalalithas,
Cuddalore district, against
anormalrainfall of 647 mm
during the northeast mon-
soon between October-
December, received 500 mm
rain tilldate this vear result-

e

People wade throwgh flooded streets of Tamil Nadu. = File photo

ing in heavy floods,

Meanwhile, the state gov-
ernment is trying torestore
electricity supply tovillages
in Cuddalore district through
diesel-run generators as
power supply was disrupted
by heavy rain.

The government has also
deployed personnel from
otherdistricts o helpresump-
tion of power supply.

On 9 November, a deep
depression over the Bay of
Bengal crossed near the
Tamil Nadu-Puducherry
coast, resulting in heavy

http://epaper .thestatesman.com/c/7206566?show=print

rainand consequent flood in
Cuddalore district.

The official statement
s5aid the government was
ensuring safedrinking water
supply through tankers in the
flooded areas.

According to the Cud-
dalore administration, 35
health camps have been set
up in the district and the
affected peopleadministered
injections and tablets to pre-
vent spread of water-borne
diseases,

People living in the flood-
affected areas have been

shifted to camps and food
packets arebeing distributed
amaong them. However, relief
measures are yet to reach
some pockets inthe district,
according to reports here.

Roads and railway lines
have been damaged due to
flood waters.

"Flooding of residential
areas hasbecomea recurring
feature in Cuddalore dis-
trict,” an affected person
told a television channel.

Inother partsof thestate,
standingerops weredamaged
by the heavy downpour:

The Indian Coast Guard
hasdeploved Dornier aireraft
and patrol vessels to locate
around 12 unmanned fish-
ing boats drifting in the sea.
Fishingboats anchored in the
Gadilam river at Devanam-
pattinam inCuddalore dis-
trict were dragged away to
the sea by the huge waves,

According to the Tamil
Nadu government, the Coast
Guard has located 40 boats
intwo locations and efforts
are on to retrieve them.
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WHILE THE JUDICIARY HAS PLAYED ITS PART IN ESTABLISHING THE POLLUTER PAYS PRINCIPLE, IT IS TIME THE LEGISLATURE
CAME UP WITH AN UNAMBIGUOUS LAW THAT INCORPORATES THE PRINCIPLE, SAYS STUTI BHATNAGAR

nvironment protection and main-
tenance of ecological stability have
assumed undisputed importance in
international as well as national
domain in recent years. The need
for thisarises from thefact that any
further degradation of the envi-
ronment could precipitate cata-
strophic results for future as well
as current generations. Such con-
cerns demand evolution in envi-
ronmental jurisprudence which
could give rise to better and newer
techniques of safeguarding
resources. Theprincipleof ‘polluter
pays’ plays a vitalrole in this con-
text. Its recognition in recent years
by scholars as well as the judicia-
ry has augmented its importance
and today it has become integral
in guiding environmental policy.

The ‘polluter pays principle’
means that those responsible for
degrading theenvironment in any
form should compensate for the dam-
agecansed. Itincdudes being respon-
sible for full environmental costs
i.e. cost of pollution or any other
harm caused tothe ecology andnot
just those which are immediately
tangible costs. This principle has
been widely analysed in different
ways by different nations. Although
theprecise legaldefinition remains
elusive, the core of this principle
stems from the fundamental, logi-
cal and fair propositionthat those
who generatepollution, and not the
government should bear pollution
costs.

The polluter pays principle was
first widely propounded by the
Council of Organization of Eco-
nomic Co-operation and Develop-
ment (hereinafter, OECD) in 1972,
It has gained wide prominence
and acclaim and has played a vital
roleinshaping international envi-
ronment policy in thed0-plus years
since its pronouncement. But there
aremany faulty presumptions and
analysis surrounding thecore of this
principle. Thisarticle aims at ana-
lyzing this principle and delving
deeper intoits meaning. [tseeks to
examine its viability in current envi-
ronmental jurisprudence of India
and the manner inwhich the Indi-
an judiciary has interpreted and
appliedit in various cases.

This principle found its first
formal mention atan internation-
allevel in a 1972 recommendation
by the OECD Counecil on guiding
principles concerning interna-
tional economic aspects of envi-
ronmental policies. The formula-
tion in brief is worth stating:

“Inmany circumstances, in order
toensure that theenvironment is in
an acceptable state, the veduction of
pollution beyond a cerfain level
will not be practical or even neces-
sary in view of the costs involved.
Theprinciple to be used for allocating
costsof pollution prevention and corn-
frol measures to encourage rational
use of scarce environmental resources
and to avold distortions in inter-
national trade and investment is the
so-called “Polluter-Pays Principle ™.
This principle means that the pol-
[uter sfrould bear theexpenses of car-
ryingout theabove-mentioned mea-
sures decided by public authorities
toensure that the envivonment is in
an acceptable state. Inotherwords,
thecostof these measures should be
reflected in the costof goodsandser-
vices wihich cawse pollution in pro-
duction and /or consumption™

The Polluter Pays Principle
(hereinafter, recalls wellest ab-
lishedlegal precedents that hold that
polluter who creates environmen-
tal harm is liable to pay compen-
sation and costs to remedy that

harm. However PPP has evolved and
in 1989 OECD included costsrelat-
ed to accidents cansed due to haz-
ardous installations, accidental
pollution, stating that:

“In matters of accidental poliu-
tion risks, the Polluter-Pays Principle
implies that the operator of a faz-
ardous installation should bear the
cost of reasonable measures to pre-
vent and control accidental pol-
lution from that installation which
areintroduced by public author-
ities in Member countries in con-
Jormity with domestic la
brior to the occurrence of
an accident inorder to
brotect human health
or the environ-

Prima
facie, the
intention
of the OECD
has been to
expand the
scope and
the ambit

4D
of this
prineiple
soastofos-
terrational
and better
useof sparse
environmen-
tal resources.
The legal fira-
ternity has
oftenanalyzed
this principleasa
requirement that polluters
are responsible for the costs
of environmentaldamage that is
causes due to their conduet.

In 1973 the European Cormmu-
nity followed the example of OECD
principles from 1972by adopting the
first Environmental Action Pro-
gramme (EAP). Principle 16 of the
Rio Declaration of 1992 also illus-
trated this principle. Initially the
principle was interpreted in an
extremely strict sense and thus was
applied only to those cases where
ane was actually involved in the pol-
lution of environment. But the
principle has been subsequently
extended to activities which were
involved in deterioration of envi-
ronment.

The role PPP has played in the
evolution of environmentaljurispra-
dence has assumed relevance in
recent times. In simplest terms, pol-
Tution would mean discharge of such
unwanted materials in the envi-
ronment, consumption and pro-
duction of which would prove
harmful for the people. Polluter
couldbe referred to asa personwho
will be held responsible and liable
forsucheontamination. PPP man-
dates that the cost of pollution
should be borne by those who are
responsible for causing it. PPP is
basically implemented through
twodifferent policy approaches; cor-
mandandcontroland market based.

Command and control approach-
es include performance and tech-
nology standards, such as envi-
ronmental regulations in the pro-
duction of a given polluting tech-
nology Market based instruments
include pollution or ecotaxes, trad-
able pollution permits and product
labeling. Generally this principle
takes the form of taxes which are
extracted by the government from
those responsible for pollution or
degradation of the environment.
This principle encourages pro-
ducerstoreduce the level of harm-
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ful emissions in order to avoid
payment of taxes. ‘Carbon price’is
also imposed by way of imple-
menting thisprinciple. This impos-
es a charge on the emission of
greenhouse gases equivalent to
the corresponding potential cost
‘which will be caused through future
climatic change.

Polluter

has

devel- oped
over the issue of
uniformi- ty of car-
bon price, the lack of

which will inadvertently benefit
major polluters of nations where
properand stringent environmental
regulations are not present, since
according tomany scholars, this will
allow the polluters to pollute more
without any constraints.

India is a country where envi-
ronmental jurisprudence is still
evolving. Until recently the coun-
try was devoid of abasic structure
concerning environmental law.
But after major events that affect-
ed the environment, the frame-
work of environmentallaw in India
has expanded. The judiciary has
played an integral role indeciding
sich cases where in spiteof absence
of laws those liable for environ-
mental disasters were punished.

There aremany landmark cases
wherecourts have incorporated FFP
to justify and increase the ambit of
degradation of environment to
include the compensation that
would polluters would be required
to pay. This paper looks at three
major cases.

Indian Council for Enviro- Legal
Action v Union of India

Also known as the Bichhri vil-
lage case the court in this case held
PPP to be a sound principle in
environmental law. In this case a
numberof private companies were
creating hazardous waste in theform
of chemicalshudge andother harm-
ful wastes that polluted under-
ground water: A writ petition was
filed against such companies by an
environmental NGO under Article
32 of the Constitution for recovery
of the costs that were incurred on
remedial measures from the com-

panies. The Court observed, “Weare
of the opinion that any principle
evolved in thisbehalfl should be sim-
ble, practicaland suited to the con-
ditions obtained in this country
Once the activity carried on is fuz-
ardous or inherently dangerous,
the person carry ing on such activi-
ty islialle to make good the loss

caused to any other person by
hisactivityirrespectiveof the
JSact whether he took rea-

sonable carewhile carrying

on ftis activige.
Asaresultit

ad)

polluting
o\ industries to
be absolutely
) liable for the
harm done to
the villagers in
the affected area
ineluding the
harm that was
done to under-
ground water
and the soil. They were
also held responsible for
removal of allthe sludge and other
pollutants.

PPP as interpreted by the court
means that the absolute liabil ity for
harm to the environment extends
notonly tocompensate the vietims
of pollution but also the cost of
restoring the environmental degra-
dation. The Court also laid down
the provisions of the Constitution,
Water Act, Air Act and the Envi-
ronment Protection Act. It was
laid down that in lieu of presence
of these provisions there
would be absolutely nodoubtin
holding that PPF for ms part of the
environmental law of the country.

Vellore citizens welfare forumuv
Union of India

The apex court inthis case high-
lighted the importance of PPP by
reiterating that it had been accept-
ed as part of the law of land. This
casepertained to tanneries and other
polluting industries of TamilNadu.
The Central government was
required to establish an authority
underthe Environment Protection
Act to identify individuals who
had suffered due to this pollution
and determine the compensation
that had to be paid by the pol-
luters.

Justice Kuldeep Singh incor-
porated PPP into the domain of Indi-
an law. He referred to the prinei-
ples that were evolved under Inter-
national law and said Articles 47,
48A and 51A(g) incorporate with-
in themselves the element of PPE.
It was held that in addition to this
all laws that governed the envi-
ronment in India accepted the
proposition of PPP and there was

Th
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nodoubt that it was deemed
the lawof land. Also the benc
thatthis principle formed ax
gral aspect of international
ronmentallaw and thereby fc
a part of domestic law alsc
according to some scholar
discussion in the judgmen
taining to the polluter pays
ciple is unsatisfactory (S
Divan, Armin Rosencraz;

ronmental Law and Policy in.
OUP).

The court inthiscase disc
the aspects of ‘Sustainable
opment”and itsrelevance intl
tory of environment jurispro
and international law:

M.C Mehita v Union of Ine

This was perhaps one ¢
benchmark decisions in whis
court laid specific emphas
the polluter pays principl
emphasized its importancen
env ironment law. A petition
natureof public interest wasc
ed against the Kanpur tany
under Article32of theConstit
Various industries located ¢
banks of river Ganga were
upon to stop discharging un
ed effluent into the river. Thel
held the tanneries responsit
such contam ination. Thejudge
erated the Vellore Citizens c
hold that the polluter paysp
ple has been accepted asap
the judicial framework in |
They interpreted PPF to mea
remediationisapartof them
of ‘Sustainabledevelopment ¢
such polluter will be respons
pay the costs to the individu
ferers as well as the cost of
ing damage to ecology. The
courtin this casedirected th
cutta tanneries that were o)
ed in the eastern partsof th
to pay for the damages that
caused by their acts. Thecour
the Brundtland Report and
international documentstoz
at this conclusion.

Pollution and degradati
environment have assumed
puted importance in the g
arena in the past few decade:
debate on the viability of th
luter PaysPrinciple is vitali
context. The principlehas fow
evance in most important tr
and resolutionsregarding the
guardof environment. Incox
tion of this prineiple in the
framework is a difficul
inescapable task. Owingtoit
vast nature and scope, it bec
a tedious task for the judici:
implement it in concrete fas
In the Indian context, where
ronmental jurisprudence i
evolving, wecome across anak
of strict implementationof thy
ciple. Even thoughthereare
international guidelines any
ventions in place, the judi
and the legislature find itext
Iy hard to implement this col

Many factors are responsil
this weak application of the
bureaucracy, lack of subst:
knowledge and loopholes 1
Judicial framework being the)
ones. Implementationof this
ciple is of significant impor
sinece it goes a long way in
ring the activities that res
industrial pollution. Hence
eraof competitive globalizat
state-driven legislation or |
relating to this principle 1
definitely make implement
smoother:

THE WRITER 1S A 5TH YEAR STUDENT
WEST BENGAL NATIONAL UNIVER
JURIDIGAL SCIENCES, K
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Way ahead for water security

S K Sarkar

he 2015 Paris Climate Conference
commencing from November 30
will for the first time in over 20
vears seek to achieve a legally
binding and universal agreement
an climate with the aim of main-
taining global warming below 2
degrees centigrade over the 21st
century relative to pre-industrial
levels. Many countries including
India will be discussing their
Tntended Nationally Determined
Contribution’ (INDC) and India has
already prepared its contribution
keeping in mind climate justice
and sustainable development goals
for its 1.2 billion peaple.

In any climate change debate,
the water issue is important as
there iz a close nexus between
water, food, energy and climate fac-
tors underdying sustainable devel-
opment. Temperature increase and
occcurrence of extreme events, as
predicted by the Fourth and Fifth
Assessment Reports of the Inter
Governmental Panel on Climate
Change (IPCC), will affect rainfall,
snowmelt, river flows and ground
water: Their effect on water securi-
ty is well documented, resulting in
increase of water stress in the
world including India.

Water is a finite resource; glob-
ally only 0.5 per cent of total water
is available for use by various sec-
tors. Of all the demands on water,
agricultural use is the highest fol-
lowed by industrial and domestic
sectors. In India, at current levels
of water availability, we will not be
able to meet the projected demand
af 2050. Climate change impact will
further stress the availability of
water at local levels,

Given the scenario, what can
we do collectively? India’s INDC
proposal along with the enuncia-
tion of wvarious adaptation strate-
gies will be discussed in the Paris
meeting. In India, we need to
undertake a lot of initiatives on the
ground to transform into reality
these adaptation strategies in the
water sector

First, for managing increasing
water demamnd, enhancing water
use efficiency in all sectors is of
utmost importance. The ‘per drop
more crop” policy in practice in
select areas in India is a sucecessful
effort in sustainability, but this
initiative has to be scaled up
Similarly, in the industrial sector,

http://epaper .thestatesman.com/c/7206578?show=print

show that Indian

statistics
industries consume about 2 to 3.5
times more water per unit of
production compared to similar

plants operating in other
countries. The ratio of water con-
sumption to economic value cre-
ation (at US § 7.5 per cubic meter of
water) in Indian industry is very
low in comparison to many other
countries, for instance UK (at US §
444 per cubic meter of water).

Water audit, recyele/reuse of
water; improved technology and
processes should be adopted by
industries to enhance their water
use efficiency Similar initiatives
have to be taken by way of conser-
vation of water in the domestic
sector. The National Water Mission
of the Central government has
already set a bench mark of 20 per
cent improvement in water use
efficiency in India. Various sectors
have to undertake measures to
align their water use efficiency
with this national target.

Second, on the supply side of
water management, augmenting
safe water supply is critical by way
of river conservation, sustainable
ground water use, conservation of
water bodies and rainwater har-
vesting., Today, Indian rivers are
under threat due to flow alteration,
water extraction and dam building,
degradation of flood plains and
drainage basins; over-exploitation
of fish, contamination and of
course climate change.

Cross-sectoral policy initia-
tives are called for to restore the
health of rivers. The ‘Namami

Gange' programme of the Central
government is a step in the right
direction. However, such initiatives
need to be backed by institutional
innovations, adoption of technolo-
gy for easy management of indus-
trial sewage before discharging in
river water, undertaking mass
awareness and consensus-building
campaigns, adopting integrated
basin level approach rather than
the existing river-centric mindset,
integrated broader development
policies, ete.

Third, maintaining water qual-
ity for river water as well as
ground water at an acceptable level
will enhance water security.
Ground water in India is highly
polluted and so is river water.
Since both waters are closely con-
nected, increasing water contami-
nation, say in ground water will
affect the river water quality and
vice wversa, and hence adversely
affect water security. There are
millions of users of ground water
as well as river water. Mass cam-
paign for increasing awareness and
consensus building in this direc-
tion is called for in addition to the
existing efforts of various govern-
ments.

Human induced climate
change is now a reality. A need to
have a climate resilient approach
in dealing with water security is
the need of the hour

THE 'WHITER 5 A DISTINGUISHED FELLOW

AND DIRECTOR, 'WATER RESOURCES DNISION I TERL,
ME'W DELHI AND & FORMER SECRETARY,

WINISTRY OF WATER RESOURCES, GOVT. OF BiDIA.
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