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YES, NO, IT’S COMPLICATED

Is the Supreme Court verdict on Cauvery fair?
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Some glaring concerns in the 2007 tribunal
order have been addressed

With an additional allocation of
14.75 thousand million cubic feet
(tmc ft) of water to Karnataka, the
Supreme Court has given the State
reason to rejoice. The order is fair
and does not take away anything
significant from Tamil Nadu. What
it has done is to address some con-
cerns that were present in the 2007
order ol the Cauvery Water Dis-
putes Iribunal, such as of drinking
witer in Bengaluru and the con-
straints of irrigation in southern
Karnataka

There Is much to be satisfied
with In what has been allotted to

Karnataka in the recent order. On
many points, the Court validates
the objections raised by Karnataka
to the 2007 tribunal order.

Allocation for Bengaluru

For instance, the court makes it
clear that the contentious 1924
agreement had lapsed. It noticed
that the State did not have bargain
ing power at the time of entering
the said agreement, Yet, post-Inde-
pendence, Karn a chose not to
denounce the agreement. While
the agreement cannot be called
“unconscionable”, as Karnataka

It is unlikely to change the supply conditions
in Tamil Naclu in any meaningful manner

I the traditional  cake-cutting
wrangle, one always gazes at the
share of the other party rather than
at one's own share, This i exactly
what happened after the much
awaited Supreme Court verdict on
the Cauvery dispute. While the ver
dict has disappointed Tamil Nadu,
momentary happiness was seen in
Karnataka.

In 1991, the Cauvery Water Dis-
putes Tribunal in its interim award
declared that 205 tme ft shuu]d be
allocated to T: il Nal: "=
slashed to 19 imc Uy | T
nal's 2007 order. This has been

further cut to 177.25 tme ft by the
Supreme Court. While these num-
bers have enormous political rami-
fications, it is highly unlikely that
they will change the water supply
conditions in Tamil Nadu in any
meaningful manner.

Historical precedents?
One is not being distrustful. But
look at history.

Since the 2007 order, which
even prescribed how much water
should be released every mon
suipply onditions have nui G-
proved for Tamil Nadu. Karnataka’s

The judgment’s efficacy would lie in
the implementation mechanism

Its welcome that the Supreme
Court’s 465-page judgment of Fe-
bruary 16 includes some aspects of
groundwater, references to water
allecation priority from the Nation-
al Water Policy, directions to set up
the implementation mechanism in
six weeks, and fixing the water-
sharing quota for 15 years.

Grey areas

There are also some grey areas in
the order, It treats the dispute as a
witer-gharing dispute rather than
s riversharing dispute, There is
Inattention to factors like changing
vidnfall pattern, ralnwater harvest-
T the potenitial of sodl water can

ture, catchment degradation and
local water systems. The order also
justifies water supply to areas out-
side the Cauvery basin when other
options exist. Some directives for
transparent functioning of the pro-
posed implementation mechanism
would have helped, It avould have
also helped if the judgment had
come earlier, rather than 11 years af-
ter the award of the Cauvery Water
Disputes Tribunal,

In terms of water allocation, the
only change the Supreme Court has
directed is an increase in Karnata
ka's allocation by 14.75 tme ft from
the tribunal’s award, reducing the
allocation for Tamil Nadu by the
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had not raised objec-
tions to it after Indepen-
dence, the court ob-
served that several
clauses in the 1924
agreement did not indi-
cate permanency, and

had lapsed after - 50

years, by 1974. The court also right-
Iy observed that the overall popula-
tion of river basin States has to be
placed on a pedestal, and be taken
into account as a fundamental prin-
ciple lor equitable distribution.
Keeping this in mind, the court
acknowledges the need for a higher
share of Cauvery water for Bengalu-
ru,'which now has more than 10
million inhabitants, The 2007 tribu
nal order had reduced Karnataka’s

position has always
been to not release wa-
ter at the start of the
southwest:  monsoon,
but to wait till Septem-
ber to take stock of both
storage and monsoon
conditions. It has almost
become customary for Tamil Nadu
to file petitions annually in the Su-
preme Court to direct Karnataka to
release water,

On many occasions, directions
from the Supreme Court have re-
sulted in violent protests, causing
disruption of life and enormous
damage to property in Karnataka.
s r"uc hanpening in Septem-

Now thal the final verdict has

same quantum. This

means that the annual

water release obligation

of Karnataka reduces to

177.25 tmc ft, compared

to 192 tmc ft as per the

tribunal award. In a dis-

tress year, Karnataka’s
obligation would reduce in the
same proportion, but the monthly
release quantities are to be decided
by the implementation authority,
to be set up as per the tribunal
award,

The reason given by the Su-
preme Court for increasing the
drinking water allocation for Ben:
galuru is that drinking water is top
priority. True, but nothing stopped
Karnataka from allocating more wa
tor for Bengalurg from s own
whare, on Karnataka 10 already do

share for the sole reason
that only one-third of
Bengaluru falls within
the river basin, and that
50% of the drinking wa-
ter supply would be met
through groundwater.
The Supreme Court
rightly notes that the tribunal’s
view ignores the basic principle
pertaining to drinking water. Keep-
ing in mind the global status that
Bengaluru has attained, an addi-
tonal 4.75 tne [ has been awairded
1o it in order to implement the ex-
isting water supply schemes. The
remaining 10 tmc ft can be used to
expand agricultural activities.

Does this additional allocation
deprive Tamil Nadu? No. While lo-

been declared, the prac
tical question to ask is
whether there is any de-
gree of certainty in get-
ting water (177.25 tmc ft)
from Karnataka. Again,
looking at the past, the
answer is in the negative.
Therefore, all these numbers are
seemingly irrelevant if water
doesn’t flow downstream when it is
most needed in Tamil Nadu (bet-
ween June and September and in Ja-
nuary and February).

.’

The principle of federalism

The next question is how to opera-
tionalise th. Supremte i ver-
dict. The mounal in yie | ek awa.
had indicated the need for the con-

ing. Consideration of cut-
ting other States’ share
for this should not arise.
; Second, it is well-known
that Bengaluru is using
its water resource op-
tions sub-optimally. It's
not a question of quan-
twn, which may be minuscule and
some of it may be returning to Ta-
mil Nadu through the Pinakini riv-
er, but in the process, the court has
opened up possibilities of more
such sub-optimal allocations in the
name of higher priority uses in oth-
er basins, Considering areas out-
side the Cauvery basin (two-thirds
of Bengaluru) for such allocation is
another aspect that is bound to set
o complicating precedent,
s welcome that the court has
hranight groundwater it the en

wering the allocation of surface wa-
ter, the Supreme Court has ruled
that a minimum of 10 tnc ft of
groundwater is available in the
Cauvery delta for safe use by Tamil
Nadu. This had been ignored in the
tribunal order.

Pending issues

However, there are certain issues in
the order that need to be ad-
dressed. The Inter-State Water Dis-
putes (ISWD) Act, 1956 stipulates
that besides the chawperson and
two former High Court or Supreme
Court judges appointed by the
Chief Justice of India, a minimum of
two assessors (technical experts)
are to assist the tribunal. While the
Supreme Court sought the assis

stitution of a Cauvery Management
Board (CMB) to implement the
award. but a CMB was never consti-
tuted even after the Supreme
Court’s direction to the Govern

ment of India in 2016 to constitute
the body within four weeks. Why
was a CMB not constituted? Does
such negligence by the Central go-
vernment amount to contempt of
court? That apart, the Supreme
Court in its verdict has again direct-
ed the Government of India to con-
stitute a CMB within six weeks. We
will have to wait and see whether
that happens.

Meanwhile, the Karnataka Chief
Minister has already oppose.” the
.des of 3 CMB. 1f ot goes .., the
law, as one should, the constitution

uation of water-counting, while in-

- creasing 10 tmc ft allocation for Kar-

nataka since Tamil Nadu has access
to additional groundwater in the
Cauvery basin. The figure of 10 tme
ft, however, is ad hoc and not based
on science. If groundwater is to be
taken into account, full assessment
of the groundwater (as also water
stored in storages smaller than 3
tmec ft) should have been taken into
accouit.

Increased water use

The judgment, in fact, has the po-
tential to push for increased water
use in both States: In Tamil Nadu,
since the court has allowed it to use
10 tme ft groundwater, and in Kar-
natada gince the court has allocated
1478 e ft more water, This, in a
Bl whiere the avallable water de

tance of technical experts in the
coal scam and the iron ore mining
case, it has not done so in the Cauv-
ery dispute. Prime among these un-
resolved issues is the framing of a
deficit formula for sharing water,
and construction of hydel projects
on the common boundary of the
river, For instance, Karnataka plans
a run-of-the-flow Mekedatu hydel
project. The status of this project is
yet to be decided within the frame-
work of the judgment.

Similarly, issues of  clunare
change and allocation of regenerat
ed and surplus water have not been
considered. As a result, basin States
like Karnataka will continue to
knock at the doors of the Supreme
Court for redress,

of & CMB would end this bitter dis
pute. But doubts linger whather a
CMHB, even i constiruted, would
SEIVE any purpose,

The most worrying lssue, howey
er, is that a myople political ap
proach and improdence have o
duced the rank of a perennial rives
1o that of a seasonal river, that oo
with looming uncertainties, s eco
logical implications are hugely nd
verse, in particular for the deltak
and the coastal ecosystem,

Unless one adheres strictly to the
principles of federalism in a vasl
and diverse democratic country
such as India, sharing of water from
= river which flows through more
Uit Ol STaie will cur e 10 be i

critical challenge.

mand is already much more than
the available water, as the court
notes (para 188). This could have
been avoided if the judgment had
included a rider to the effect that
these provisions should not lead to
additional water use in both States,

That leads us to a crucial issue:
The need for demand side manage
ment, in addition to local rainwater
harvesting measures, both of which
are missing in the judgment,

The test of the efficacy of the
judgment in resolving the Cauvery
dispute would be in the effective-
ness of the implementation me-
chanism and achieving equitable
water distribution in deficit years,
However, it seems that the judg-
ment is bound td raise more water
disputes, including in the Cauvery

basin,
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